BEVERLY HEALTHCARE AT FREDERICKSBURG, FREDERICKSBURG, VIRGINIA |
This Settlement Apreement is cntered im;_:nﬁs_f__—d‘ay ofwzoox;bymd
between the United States of America, incln_ding the Umted States Attorney for the Bastern

District of Virginia (collectively "United States™; the Medicaid Frand Control Unit ("MECU”)

" of the Office of the Attorney Genera) and the Départmmt of Medical Assistance Scrnces

(“DMAS™) on behalf of the Commonwealth of Virginia (coliectively “the Commonwealth of

Virginiz™); and Beverly Enterprises, Inc., owner and operator of Beverly Healthcare at ‘

- Fredesicksburg, Fredericksburg, Virginia (“Fredericksburg”), to resolve the potential civil claims
mors fiilly described herein, The above sovereigns and entitics are referred to herein as “the
Paiﬁes."

PREAMBLE .
A. WHEREAS, Fredericksburg, located at 3900 Plank Road, Fredericksburg, Virginis
22407, is a long-tetm care/skilled nursing facility engaged in the provision of health care
services to Medicare/Medicaid beneficiarics; and
B. WHEREAS, the United States Attomey’s Office for the Bastern District of Virginis,
and the Commonwealth of Virginia (collectively referred to as “the Governments”) conducted an
snvestigation arising tnder the federal civil False Claims Act, 31 US.C, §§ 37293733 and

Virginia’s civil Medicaid Praud stafutes pursuant to Virginia Code Annotated § 32:1-312 and_

' §32.1:313; and contend hist during the period 1985 to preseat (“the Cavered Period”),

Frcdtrjcksburg from time to time failed to provide adequate nursing‘sm'vic&s in a tirpely manner

jn view of the current clinical condition of the residents, s:n.d by actions or omissions subjected

residents to conditions posing unreasonable risks to their health and well being; and



| C. WHEREAS, the Governments a)lege that tha above conguct resulted in damages to

the Meditare and Medicaid health care programs, in that the Governments contend that the care
provided was not in compliance with all existing regulations and standards; and

D. WHEREAS, Fredericksburg in entering into this Settlement Agreement does not
admit that the care provided was inadequate, and further denies any wrongdoing, inadequacy or
lisbility in regard to the care rendered to any resident of Fredericksburg; and

E. WHEREAS, Fredericksburg has cooperated with the Governments during the course
of their investigations; and

F. WHEREAS, Fredericksburg has, on its'own nitiative and prior to the initiation of any
invéstigation by the govemments, taken certain executive actions designed to ensure I.hz;t iis staff |
provides adequate care to all residents at all times and to improve the qﬁa]ity of life ﬂ;r both
residents and staff at the facility, including hiring of new management, engaging additional
professional staff, working to employ permanent staff to the extent that the facility does not need
to rely upon temporary agency nursing persomne), and implementing professionally recognized
policies and procedures designed 1o deliver appropriate pursing care to all residénts; and

G. WHEREAS, Fred;aﬁckshnrg, as part of the Beverly Healthcare system, entered into a
Corporate Imegriry Agreement (“CIA”™) with the Offjce of the Inspector General, Deﬁm‘tment of -
Health and Human Services ("OIG™) on Febnuary 3, 2000, as amended, and pursuant to the CIA
has taken significant steps to improve quality assurance monitoring within the facility and
through the assistance and oversight of an Independent Review Organization (‘TRO™); and

| H. WHEREAS, the Partics wish 10 resolve this matter in an amicable manner without the .

need for protracted and expensive Jitigation; and

I. WHEREAS, the Partics agree that this Settlement Agreement it entered into solely as

a compromise to avoid Ktigation of 2 disputed claim and that Fredericksburg denies and does not
2



-

admit any violation of any. f‘edéra] or state Jaw or regnlation, or any other breach or wrongdoing
of any.nalurc whatsoever, and that this Se,rtlcn;ent Agreement, as well as the financial payments
made pursuzant fo this agreement, are pot and shall not be construed as evidence of any fact, a
conclusion as to m:y'i_s_,s;c-e: of la\l;, an admission, a statement against interest, or waiver as to any
issue of Jaw or fatt regarding any issve alleged or implied by this Setlement Agrecment,
incuding but not limited to calpability, liability, inadeguacy, wrongdoing, or the violation of any
federal, state or local statute or regulation;

NOW 'IHERZEFORE, for and in cons:deranon of the mutual covenants and conditions
contained herein and other good and valuable constdemtxon, the Partjes, intending to be Iega}ly
bound, enter into the following Settlement Agreement.

REQUIREMENTS OF SETTLEMENT AGREEMENT
| 1. Fredericksburg has already invested over $190,000 in extraordinary capital

improvements at the facility to imprové the ;;us;lity of life for the residents and staff. Further,
Fredericksburg has previously been assessed and has paid $17,420 to the federal govermment in
civil penalties for the alleged condm:f 1h§t is se1 forth in Paragraph B. The Parties agree that in
addition to these amounts already invested and paid, Fredericksburg will .devote an additional
$315,000 toward settlmg all matters mlatmg to the fedetal and state govermnments’ alleganons
pursuant to llns Settlement Agreemcnt.

2. The Partjes acknowledge that fredeﬁcksbnrg has already invested and will continug to
invest a significant amount of money and managcrial efforts in the continued operation of the

facility to ensure that care is provided in accordance with the applicable federal and state

~ standards. Fredericksburg has implemented these changes pursuant its own initiative and in

accordance with the CIA with the intent of improving the facility and providing quality care to

and for the benefit of all of its residents, the majority of whom are Medicaid beneficiaries.
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Fredericksburg has ma;dc si éﬁﬁcant capital improvements during the Covered Pcri-od, created
péw full-time employee positions, and has taken steps to reorganize and change comrac;.ts with
medical providers in an effort to provide a more fully integrated health ‘care team 1o serve the
residents at the facility as follows:

a. The facility has obtained a new medical director, a new podianist., and a new
psychistric team. In .-a_ddition, the facility has contracted for the services of a nurse practitioner,
designated two unit managers, and has created and flled new positions of staffing coordinator
and a staff development coordinator. | |

b. Fredenicksburg expended sigpificant cepital for improvements that favorably
impact the guality of life for both the residents and the staff. Extraordinary capital expenditures
from 2000 to the present total approxémalely $190,000, and inclnde: |

1. Purchase of new heating and cooling units, and overhau] of coo}ing_ssas!em,
£25,084;
2. Purchase of new beds and mattresses, including some high-end therapeutic
. Tnattresses, 559,421 : |

3. Purchase of 24 new dining room tables, $12,342;

4. Purchase and installation of new walk-in freczer unit, $6,973;

5. Upgrade of septic system, $17,200;

6. Purchase of generator, to ensure lights, heating, and cooling in the event of a
power outage, SSO;OOO; and

7. Purchase of “'Watclnngle” systﬂn to wam of potential resident elopement,
$18.201.
3. In addition to the significant investments alrcady made in personnel 2nd capital

improvements, and pursuant to and as part of this Settlement A'grecmeh‘t, the Parties forther
4
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 agyee that Fredericksburg will create and fimd five (5) new *Settlement Caregiver positions™ as

set forth in Paragraph 5 below, for a total .CSﬁlI-Iated investment in the Settlement Caregiver
positions during the term of lhc Settlement Agreement of $140,000.'

4 In addmon to ﬂm capital investments that have already becn contributed, the Civil
Monetary Pénalties prewoqs]y paid, and the estimated $140,000 to be spent for the Settlement
Ca:egiverbpositions, Fredericksbuorg will pay the total additiona] cash sum of $175,000 to or at
the direction of the United States and the Qomrnonwcalth of Virginia in settiement of all matiers
relating to any ailegati ons thal Fredericksbwrg provided substandard care at any time during the
Covered Years, including Ci\;i] Monetary Penaities assessed and paid; allegations arising under
the federal civil False Claims Act, 31 U.S.C. §§ 3729-3733; and, thirﬁa's civil Meciicaid Fraud
statutes at § 32,1-312 and § 32.1-313 of the ¢ode of Virginia. The $ 175,000 shall be paid 2s
follows: | '

a. A check in the amount of 525,006 shall be tendered to the Commonwealth of
Virginia, Medicaid Frand Control Umt, with the designated payee: Virginia Attomney General's
Office, Medicaid Fraud Control Unit within ten days of the Effective Date of this Settlement
Apgreement; and |

b. Frcdcﬁcksburg agrees to cstab]ish a separate account for the maintenance of a

cash reserve in the amount of $1 50,000 jn accordance with instructions provxded by the

~ Department of Justice, (* ‘DOJ") (hereinafter, the “Implementation Account™), the proceeds of

which shall be used expressly for Fredericksburg’s expenses associated with the remedial
measures jdentified in this Settiement Agreement, including quality of care improvements,
approved equipment expenditures and other compliance requirements set forth in this Settlement -

Agreement.

! Conscrvatively, this is calculated as twn Licensed Practica) Nrses at a cost of $40,000 per annum each; thres
Certified Nursing Assistants at a cost of $20,000 per anmum each.
5



The Parties agree that the funds will be placed in the ]mp]emehtation Account no later '
thén 10 (ien) days after the EiTet;tive Date of this agreempent. The Parties agree that the account
may be maintained by Mintz, Levin, Cohn, Ferris, Glovsky & Popeo, P.é., Washington, D.C.,
which shall act as the gisbursing agent for these funds.

~ STAFFING, TRAINING AND OTHER REMEDIAL MEASURES
5. Pursuant to the provisions of Paragraph 3 of this Settlement Agreement and to fulfill
other requirements of this agrecment, Fredericksburg has created and filled the Settlernent
Caregiver positions provided for herein and will take the followin'g steps, as specified.

a, Predeﬁcksbmg has hired three (3) additional full-time certified nursing assistants
to assist with the personal hypiene and other care needs of resideﬁts; to assist residents esting in
dining rbdms; and to more fully implement the facility’s restorative treaﬁﬁent program. In
addition, Fredericksburg has hired two (2) additional Jicensed nurses who shall be designated as
unijt ;panagers and shall assist in rendering care, overseeing the certified nursing assistants, and
coordinating the residents’ plans of care.

b, Freden cksburé shall evaluate the overall adequacy of its staff every six (6) months
during the pendency of this Seitlement Agreement and adjust staffing levels, as appropriate, to
meet the needs of residents identified in their comprehensive care plans. All staff s;ha]l be
deployed throughout the facility in a manner designed to ensure that the individual needs of the
residents are met. |

6. In addition to the payments described in paragraphs 1-4, Fredericksburg agrees to
ensure that a Beverly corporate consuliant selected at its discretion will spend at least two days
per month at Fredericksburg for.the first six months of the pendency of this Settlement
Agreement, and one day per month thereafier, for the purpose of ensuring timely implementation

of the Tequirements of this Settlement Agrecment. The Parties agree that this consultant will be
- 6 ’




available to give timely advice to facility administrators and staff with respeet to measures
designed to prevent falls, development and rec;m'mce of pressure sores, timely identification of -
chaﬁges in medical conditions requiring intervention, adequate putrition and provision of
reasonable personal hygncne measures. The facility shall maintain documentation to verif); these
consultations. The Coiporate Consultant Ml submit to the Govermments and Frede;iclksburg a
semi-anmial report on the assessment and implementation of the quality of care provisions noied
in paragraphs 8 through 15 pelow. |

In addition, Fredericksburg agrees to retain an additional gemntolégical consultant who
is not presently employad by Beverly Healt}rcafe, unless the appointment of 2 person presently
::mployed or worlcing for Beverly as an independent contractor is approved in advancle by the
DOJ. This consultant will review the adequ.;}cy of the health care delivery system at
Fredericksburg and make written recommendations to the corporate consultant and managément
officials at Fredenicksburg as to ll!e mannef in v;'hic}; Fredericksburg might improve care of its
residents. Such consultant shall tour Fredericksburg within thirty (30) days of the date of this
Settlement Agneem_ent and make any recommendations that he or she may have within fificen
(15) days thereafier. Such consuitant (ot his/heér replacement) shail tour Fredericksburg on the
anniversery of this Scﬂ]émcm Agreement and repeat the tasks specified herein,

7. Fredericksburg agrees to provide th-e Govemnments with quarterly stams reports of
amounts expended by the facility from lhe Implementation Account to implement the
requirements of this Settlement Agreement, with the first such status report being due 15 days
following the close of the first full month fél]owing the date of this agreement and shall continue
thereafier until all such requirements have been fully implemented. Fredericksburg’s Executive .
Director shall cerlify the accuracy of the amounts expended as listed on the status reports.

Fredericksburg shall provide such supporting documentation as is required by the. Governments
7



upoﬁ request. Furthermore, the corporate consultant spe;:iﬁed in paragraph 6 aBov: may make
recommendations for further expenditures for specific items and activities beyond those
explicitly set forth in this agreement, wlﬁci) shall be considered in good faith by Fredeﬁcksbmg.
Fredeyicksburg will segk anl from the DOJ before expending any amounts from the
Irhp]cmentation Account pursuant to the consultant’s recommendation and other than as
expressly approved in this Settlement Agreement. . |
| QUALITY OF CARE

8. Fredericksburg will provide each resident with adequate skin care, putrition, turning
and positioning and other services to decrease the likelihood of skin breakdown and the
development of pressure sores. To the extent not already completed by appropriate
Fredericksburg processionals, Frederickshurg will within 120 days of this Settlement
Agreement: conduct a medical assessment of its patients to determine which patients are at risk -
for the d-cveIOpment of decubitus ulcers; institute a comprehensive decubitus ulcer prevention
program;, and implement this prcvcmibn-pmgmn on those residents assessed to be at risk for the
development of decubitus ulcefs. - |

9. Fredericksburg wm maintain a nutritional program for residents that _continues to filly
meet their putritional needs. To that end, Fredericksburg shall:
| a. Continue to ensure that these are appropriate levels of staff supervision at each
dining room table during meals;

b. Obtain the weight of each resident on 2 monthly basis and/or 4s ordered bya |
physician or recommended by a member of the Fredericksburg Intﬂdispiplinafy team in addition
to ensuring that a comrective plan .of treatment approved by thé Interdisciplinary team or the
residents’ physician is instituted for those residents who exhibit a si gnificant weight loss and

ensuring that the residents’ responsible party js notified of 2 significant weight loss;
R



c. By no later than the end of the first quarter following the effective date of this
Settlement Agreement, tai:'e steps to procure insnlated fooﬂ cans to ensure food is served at
appropriate temperatures, for which Freduiéksburg 1s expressly anthorized to use monies from
the Implementation and, and |

d. Byno ;ater than the end oi‘ the first quarter following the effective date of this
Settlement Agrecment, Frédedckgbmg shall e\.raluale the need for additional renovations to the
facility’s kitchen and preparé'a project plan senting forth recommended improvements, including
the estimated costs and infplem entation dates for which Fredericksburg is expressly amhoﬁzed
to use monies from the implementation Fund.’

e. By no Jater than the end of the ﬁrsi quanez; following the effective date of this
Settlement Agrccmém, Fredericksburg will provide inservice training to all direct care stafT on
how to effectively encourage residents to cai!daink, how to accurately complete ADL sheets and
- on how to properly 'capmreflhc percentage of the mea) consumed by each resident.

10. Fredericksburg will implement and/or mamtam a program - for falls that wjll ensure
the proper assessment of residents’ needs in their care plaps and will take reasonable steps to
prevent falls. To this end, Fredericksburg shall:

_a. Contipue the present program to upgrade beds and matiresses as may be
appropriate for the. well-being of the residents and the ease of the staff, with the intention of
completing the procurcment of no fewer than twenty new beds within six inonths following the
effective date of this Settlement Agreement for which Fredericksburg is expressly authorized to
use monies from the Implementation Fund; | |

b. Within the first six months of this Settlement Agreement, Fredericksburg shall

procure additional mats 1o be placed at resident bedsides, as appropriate, to mitigate the impact |
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of unavoidabie falls by residents. Fredericksburg is expressly anthorized to use monies from the
Implementation Fund for this purpose; and |

¢. Procure and utilize chair alarms and other assistive devices, as necessary, for
which Fredm'icks'bmg js expressly authorized to use monies from tl;e ]inplementation Fund.

d. Assess residents for falls/injury risks on admission 1o the facility, quarterly in
conjunction with updates to the residents’ Minimum Datz Set and Plan of Care, and within seven
(7) days in the event of a resident fall, as well as develop plans to prevent falls/injuries based on
the fall/risk assessment; and

e, Maintéin‘ wﬁnen records to monitor falls of residents and any medical
interventions following changes in the medical condition of residents to ensure timely and
effective sicps are taken to prevent falls and address changes in medical c;:»nditions; and

f. To the extent not already completed, provide in service training to direct care staff
on how 1o prevent falis/injuries within six (6) months of this Settlement Agreement. |

11. Fredericksburg will continue to take those steps necessary to ensure that patients are
monitored sufficiently to determnine changes in medijcal condition warranting medical
intervention, inélnding timely ordering of Jaboratory tests, anafysis of 1est results and physician

_notification and responsible party of such changes, as neccs-sary.

12. Fredericksburg agrees to continue to implement professionally based orientation, in-
service, and other training programs for staff. All staff shall attend mandatory inserice training
as is appropriate for their discipline and level of job responsibility. Fredericksburg will at all
timcs maintain a comprehensive long term training program to ensure that staff members are
knowledgeable and competent to perform all assigned tasks.

13, By no later than the end of the first quarter following the effective date of this

Settlement Agreement, Fredericksburg shall evaluate the need for repairs, upgrades, or other
10
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jmprovements 1o the current air conditioning system, and sm prepars a project plan seﬁiné
forth recormnended improvements, inc}uéing the estimated costs and implementation dates, with
the intent of ensuring that all patient areas are effectively aix‘condili;oncd during periods of hot
weather, for which Prglf;c;dcksl;in-g is expréssly authorized to use monies from the
Implementation Fund. '

14. Fredericksburg agrees to continue to comply With the applicable Jaws, rules and
regulations goveming the Medxcare and M_eﬂiéaid programs, including the Nursing Home
Reform Act of 1987, as amended and codified at 42 U.S.C. §§ 1395, et seq. and 1396, et seq.; 42
CFR. Parts 483, 488, | |

15. Frederic_ksburg further agrees to continue to implement its Corporate Coﬁxpliancc
Plan dated Febraary 3, 2000,as amended. -.

RECORDS

16. Fredencksburgwill continue to -eiif;srce policies requinng that all professional
standards relating to the proper m.e.a:ns of entering and, where necessary, changing, iﬂfonnation
in a medijcal record be strictly adhered to, Fredericksburg sha.all train its staff that falsification or
improper alteration of any resident record and other document related to resident care is
forbidden. Fredericksburg shall obtain from each employes a signed statement indicating that
the employee understands the policy forbidding any falsification or improper alteration and the

" appropristc manner in which to make entries into medical records and, should a change be
necessary, the acceptable means of documenting the changes and the reasons therefor.
Fredericksburg fugther agrees that it will tenminate the employment of any person found to have
willfully or through deliberate ignorance or reckless disregm-d'céused a falsification or improper

alteration of any rccord maintained at Fredericksburg.

11
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EVALUATION PROVISIONS

17. Fredenicksburg agrees to engage an independent third party Evahuator who shall be a
Registered Nurse (or have equa} or better qualifications) with substantial experi_cx_lcu in the care
of eldesly persons residing in a nursing home setting to evaluate Fredericksburg’s compliance
with the terms of this Settlemeit Agrcement. The Evalustor will tour Fredericksburg, on a date
and time 1o be agreed upon by the Parties, but no later than eightee; (18) months from the date
of this Settlc:men; Agreement. The purpose of this monitoring/evahation towr of Fredericksburg
by this Evaluator shall be to determine Fredericksburg’s compliance with the pmviéims of this
Settlement Agreement prior to its termination.

18. The United States and Prcdcricksblﬁg shall mutually agree upon the Evaluator, i
the Parties are unable 1o agree on the appointment of an Evaluator, the United States may
nominate the Evaluator and petition the United States District Court for the Eastern District of
Virginia or any other court of competent jurisdiction for the appointment of its nominee. The
parties recognize l'hat‘t.here is presently a mumally agreed upon independent Evaluator appointed
in connection with the CIA, z;nd the parties are not precluded from agreeing to nge this Evaluator
for the task dgﬁnad in paragraph 17.

19. If the Evalnator resigns prior to the conduct of the monitoring/evaluation tour
contemplated by this Settlement Agreement or is removed for any reason by mutual agreement
of the Parties prior to the completion of his/her term of appointment, the United States and
Fredéﬁcksburg shall muméﬂy agree ‘upon the appointment of a successor Evaluator. If the
Parties are unable to agree on the appointment of a successor Evz'lluator, the United States may
nominate the Evaluator and petition the United Statcs District Court for the Bastern District of

Virginia or other court of competent jurisdiction for the appointment of its nominee.

12




20, Dunng Ih.e monitoring/evaluation tour, the Eval.nator shall have access to all current
nursing home residents, their medical racords, records in the possession or control of
Predencksburg .(e. g staﬁ'mg records and'qnalit;v assurance reviews) and Fredericksburg staff
and employees, for pm-pos&c of Mg coordination of responses to identiﬁled problems and
enabling the Evahuator to fulfill histher duties. The Parties acknowledge that Fredericksburg’s
progress and improvements m meeting' its own quality of care standards are routinely evaluated
internally, and are subject to various pri\*i]_ggté that protect the critical self-evaluation process
from disclosure to potential liﬁgénts, Which privileges shall not be considered to bave been in
any respects .waived ‘by virtue of the Evaluator’s access. Fredericksburg shall ensure the

Evaluator’s immed; ate access 1o facilities, individuals, and documents, and assist in ﬁbtai:ﬁng
the fall cooperation of its culr.mnt cmp]oyca;s, c‘mtnclms, and agents.

21, At the completion of the ‘monito.ﬁng/evahmtion‘ tour, the Evaluator shall provide an
exit interview to appropriate officials of Freldeﬁcksbmg and prepare a writien report detailing
findings, including, as appropriatlle,. recommended steps and procedures that, in the Evaluator’s
view, may be implemented to facilitate full compliance with this Seﬁlcment Agreement.

22. The Evaluator shall deliver the report to the Parties to this Settlement Agreement by
delivering a copy to the following named persons (or their designees) via electronic mail or ‘
facsimile, and USPS regular mail, or such other method of delivery agreed upon by the Parties

 Asthur E. Peabody, Ir, |
Assjstant United States Attomney
United States Attorney’s Office
Eastern District of Virginia
2104 Jarnleson Avenve

Alexandria, VA 22314
Fax: (703) 299-3983

John Mitchell
Execntive Director
Beverly Healihcare Fredericksburg

13



3900 Plank Road _
Fredericksburg, VA 22407-6839

Marie C. Infante, Esq.

Carolyn J. McElroy, Esq.

Mimz, Levin, Cohn, Ferris, Glovsky & Popeo, P.C.

701 Pennsylvania Avemte, NW. ‘

Suite 900

Washington, D.C. 20004

Fax: (202) 434-7400

23. Upon receipt of the report, Fredericksburg shall have the opportunity to submit a
response regarding amy concerns raised by the Evaluator and provide any fuyther information to
clarify or contest the Evaluator’s conclusions and explain subséquem actions taken by
Fredericksburg in response to these concerns. Fredericksburg's response, if any, shall be
submitted within twenty (20) business days o_f receipt by Fredericksburg of the Evaluator’s
report, via electronic mail or facsimile, and USPS regular mail, as directed by the Govemnments.
Fredericksburg and the United States agree that, at the regnest of Fredericksburg or the
Governments, the Parties shall meet in person or via teleconference promptly to discuss any
issues o copcerns raised by the Evaluator or to otherwise facilitate compliance. In the event the
United States believes there has been a breach of this Settlement Agr'eemcm, nothing in this
Apgreement shall prevent the United States from calling the Eva’luétor as 3 witness ip any
proceeding brought to enforce this Settlemnent Agreement.
24. I, after review of the report and any comments provided by Fredericksburg, the

United States determines that Fredericksburg Has achieved compliance with this Settlement
Apgreement, yonitoring activities shall terminate and Fredericksburg shall have no further Jegal
obligations pursnant to this Settlemnent Agreement. If the United States believes that compliznce

has not been achieved, the United States shall promptly notify Fredericksburg of the reasons for

its belief, and shall consider in good faith any rebuita] information and argument provided by the

14




- facility. If, after considering any tebuttal inforthation and argument, the United States still

believes that compliance has not been ach:eved, the United States may demand that a further
monstoring/evalation tour be scheduled no later than six (6) months following the completion of
‘the initial toxr, Fredmcksbm‘g mhy file a proceeding in Comt seeking the termination of the
Evaluator and/or this émlmm Agreement, but Fredenicksburg shall bear the burden of
establishing that they han.'t:.ful]s,r and faithfully implemented each and every provision of this
Settlement Agreement. The I;am'es agree that the United States District Courl for the Eastem
District of Virginia is the mﬁmc forum for any such action. |
AUDITS, COMPLIANCE, REPORTS AND ENFORCEMENT

25. If Fredericksburg fails to coﬁply with ﬂu; terms of this Settlement Agreeineni, orif
any of Fredeﬁcksbus.rg’s representations or \;'anmtimlam willfilly and materiall;r false, the
.United States may, at its so!e discretion, exercise one of more of the following rights:

a. Seek specific performance of this Settlement Agreement, in which case the

'prevailing party shal] be entitled to' an award of reasonable attorneys’ fees and costs; or

b. Exercise any other right granted by law, including seeking to hold Fredericksbwrg
i civil coniempl.

26. 1f the United States exercises any of its rights under paragraph 25 of this Settlement
Agreement, Fredericksburg specifically reserves all of its right fo challenge, defend and contest
any such action. | |

27. The obligations imposed by this Settlement Agreement on Fredericksburg shall be in
effect for a period of eighteen (18) months fiom the dalte of thiz Settlement A greement provided
that the facility continues to be owned and op&ated by Beverly Enterprises, Inc. While it is not

presently contemplated that the facility would be sold, in the event that a sale 1o an unrelated

third party occurs before the termination of this Seti] emaent Agreement, the Parties agree that
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Beverly’s obligation to remit the apounts due to the Governments, find the Implementation

| Accomnt, and the obligations imposed upon the facility pursuant to the expenditure of the

Implementation Account shall be transferred to and imposed upon any successor in interest. The

parties recognize that all other obligations imposed upon Beverly pursuant to this Agreement

including, without limitation, the obligations to evaluate and report facility conditions, reporting

requirements pursuant to the Beverly CIA and the obligation to ensure that a Beverly consultant

is on site in the facility, are unique to Beverly and, with the exception of reporting expenditures

from the Implementation Account, shall not be imposed vpon a successor in interest.

28. In the first report on the expenditures from the Implementation Account that comes
due following the first anniversary of this Seﬂlema;t Agreement, Fredericksburg agrees to
provide an 'expandcd quartesly report to the United States Attomealr, Easicrh District of Virginia,
that inclndes not only informatiorr on the Implementation Account, but also reports ;m and |
verifies the status of its compliance with this Agreement. This report shall include a description
of the steps that Fredericksburg has taken to implement this Agreement; the barriers or
impediments encountered that have precluded full and timely imp)ementation of this Agreement,
if any; the specific steps and/or procedures that have been adopted to overcome any barriers and
ensure full implementation of the Agreement; a description of the training programs
implemented pursuant to this Agreement; and certification by an appropriate official of
Fredericksburg that all covered persons have completed the required training. Frederickshurg
shall provide assurances that the information provided in this expanded quarterly report is
correct.

RELEASES
29. In considcfatiop of the promises made by Fredericksburg in this Settlement

Agreement and conditioned upon payment in full of the settlement amounts referred to jn
| 16
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paragraphs 1 through 4, the United States and the Commonwealth of Visginia, on behalf of the
sove:i::igns and their officers, agents, agcnéim, and departments, hereby release and discharge
Fredemcksburg, its parents al'ﬁl:ates, and cnrrent ofﬁcem, directors and employees from any nnd

ajl eivil or admlmsinhv;e monelmy clams, acnons, causes of actmn, Jiabilities, Josses, and

- damages, including attoreys’ fees, costs and expenses, which the United States and the

Commonwealth of Virginia may have uider the False Claims Act, 31 U5.C. §§ 3729-3733, the
Civil Monetary P_‘enalties La}V,I42 U.S.C. § 1320a-7a, the Program Fravd Civi] Remedics Act, 31
U.S.C. §§ 3301-331?, Virg:';ﬁa’s cml Medicaid Fraud statutes §§ 31.1-312 and 313 of the Code
of Virginia, and common law theories of le by mistake, unjust errichment, breach of |
contract and fravd for: (a) any deficiencies cited or found in an)_r‘survcys o1 inspections
conducted by the Viréinia- Déﬁamnenl of He.;dﬂi at Fr;daicksbmg from January 1, 1995 to the
effective date of this Settiement Agrecment dnd (b) the adequacy of care (as described in
paragraph B to the Preamble above) provided to.all residents of the nursing home from January
1, 1995 10 the present.
30. The Parties agree that the releases given in the preceding paragraph Spec:iﬁ_cally

exclude the following: '

a. Any civil t;r edministrative disputes, adjustments, CMS or DMAS enforcement
actions or claims nlaﬁng to matters other th.m‘those for (1) any deficiencies cited or found in
any surveys or inspections conducted by the Virginia Department of Health at Fredericksburg

during the Covered Period, and (2) the adequacy of care provided during the Covered Pegiod to

- all residents of the nursing home;

b. Any civil, crimina) or administrative disputes or claims arising under the Internal

Revenne Code, Title 26 of the United States Code;

17
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c. Any disputes or claims ansmg under any express of implicd warrantees relating to
pro-duct OF SETVICES; ‘

d. Any disputes or claims arising under the criminal laws of the United States or the
Commmonwezlth of Virginia;

e. Except as explicitly stated otherwise in this Settlement Agreement, any
administrative liability, including mandatory or penmissive exc}uswn from federal health eare
programs;

f. Subject to the enforcement provisions of paragraphs 25 and 26, any obligations
created by this Settlement Agreement; and _

g. Any civil monejf penalty or termination action by CMS or DMAS, if any such
action is based on maﬁm other than deficiencies cited or found in any surveys or ipspgctions
copducted by the Virginia Department of Health at Fredericksburg during the Covered Period
and the adequacy of care (ss described in Paragraph B, above) provided during the Covered
Period.

3]. Fredericksburg e;grees that al] costs (as defined iﬁ the Federal Acquisition
Regulations (“FAR™) 48 C.F.R. § 31.205-47 and in Titles XVIII and XIX of the Social Security
Act, 42 US.C. § 1395 et seq., and §§ 1396 et seq. (and the rtgulat.:ions-pmmu]gated thereunder)
incurred by or on behalf of Fredericksburg with regard to: (a) the govemments’ investigations,
and Fredericksburg’s investigation and defensc of the matter cavered by this Settlement
Agreement; (b) the negotiation of this Settlement Agreement; (c) the civil monetary penalties
previously paid to te United States; and (d) the payment to the Commonwealth of Virginia
pursuant to paragraph 4 of this Settlement A greement; and (¢) any corrective actions taken
pursuant to this Agreement that are not related to providing resident care (including but not

limited to the costs associated with hiring the Evaluator snd legal and accounting costs
18
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associated with filing required reports and certifications) shall be unallowable costs for
govemment contract accounting and for Medicare, Medicaid, VA and the Federal Employees’
Health Benefit Program (“FEHBP”) reimbursement purposes. Unallowable costs shall not -

.include: the cost of additional in-service professional and compliance training for the staff, the

>

costs related to additional personnel, inchiding consultants, hired or retained for the purpose of

l improving resident care, capital improvements and other expendjtures related to this Agreement

to the extent the costs do not result in the Provider exceeding the Medicaid Prospective
Operating Ceiling or Capital Reimbursement Limits. Unallowable costs shall be separately
estimated apd accounted f& l';y Fmdﬁcksbmg.I Fredencksburg will not charge sich costs
directly or indirectly to any contracts with the United .States ot any State Medicaid prﬁgram, or
10 amy cost yeport, cost statmﬁ'cnf, or infonnz;tit:;n statement submitied by Fredericksburg to
TRICARE, VA or FEHBP programs. Nothing in this Settlement Agreement shall constitute a
waiver of the rights of Fredericksburg, or any Medicarc fiscal intermediary or contractor, or any
Medicaid fiscal agent, to examine of re-examine the unallowable costs described in this
paragraph. |

32. In consideration for such repose and on the terms and conditions contained herein,
Frederic'ksburg fully and‘ﬁna]ly releases, dismisses, and forever discharges the United States and
the Commonwealth of Virginia, itj.; agencies, e;mployecs, servants, and agents, from any and all
claims, causes of action, lizbilities, losses, appeals of remedies imposed by CMS or the OIG, and
da’mages, including attorneys’ fees, costs and expenses, which Fredcﬁ.clcsburg could have
asserted against the United States, its agencies, employees, servants and agenis before the
effective date of this Settlernent Agreement for: (a) any deficiencies cited or found in any
surveys or inspections conducted by the Virginia Department of Health at Fredericksburg from

Jaruery 1, 1995 to the present and (b) the adequacy of care provided from January 1, 1995 to the
' 19




present on behalf of the nursing home residents. This parsgraph shﬁll not be intcrpreted to
prevent Fredericksburg from pursuing amounts due 10 Fredericksburg as a result of the Medicare
or Medicaid cost reporting and reimbursement processes.

OTHER PROVISIONS

33. This Seﬂln;nent Agreement constitutes the complete agreement between the Partiés
and may not be amended except by the written consent of the Parties. | -

34. The undersigned individuals signing this Settlement Agreement on behalf of
Fredericksburg represent and waant that they are authorized by Fredericksburg to execnte this
Settlernent Agreement. The undersigned Unitcd. States and Commofiwealth of Vi'r_ginia
signatories represent that they are signing this Sctilement Agreement in their official capacities
and that they are anthorized to execute this Settlement Agreement and to bind their respective
sovereigns to the terms and conditions herein. |

35. Each party to this Settlement Agreement will bear its own legal and other costs
incurred in conné:clion with this matter.

36, This Setilement Agreement is legally binding and judicially enforcesble by the
Parties and it shall be applicable to and binding upon all of the Parties, their officers, agents,
employees, assigns, and successors, inchiding any transferees of Fredericksburg except as
provided in Paragraph 27. : |

37. The effective date of this Settlement Agreement wil) be the date on which this

Agreement is executed by a representative of Fredericksburg.

20
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For the United States of America:

loidort, §rtordpp.

Arthur E. Peabody, Jr. Ca/
Assistant U.S. Attorney

Constance H. Frogale
Assistant U.S. Attorncy

21

Date: 3 / (?/ 0‘7/ .

Date: _’j—/ %ﬂ V



Tracey D. ?ﬁlh ‘ L4 l

For the Commonwealth of Virginia:

» !

Assistant Attorney General
Medicaid Fraud Control Unit

Director, Commonwealth of Virginia
Medicaid Fraud Contro] Unit

Patrich-W/ Finnetty ~~ /
Director, Comm of Virginia
Department of Medical Assistance

gy s e,

The Honorable Jerry WKilgere .
Attorney General
Commeonwealth of Virginia

IOR Adeq

The Honorable Mark R. Warner
Govemor .
Commonwealth of Virginia
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For Beverly Healthoare st Fredericksburg:

'MmW D“‘“’@W‘“‘g/l""’%

Counsel for Beveily Healthcare Fredericksburg

WM\Q e A | 2O

General Coungel, Healtheare
Beverly Healthcare Fredericksbarg




